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Court of Appeals of the District of Columbia. 


No. 3770. 

Ellsworth T. Simpson, Appellant, 

vs. 

Louis Stein. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 60667. 

Louis Stein, Plaintiff, 
vs. 

Ellsworth T. Simpson, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of Co¬ 
lumbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Declaration. 

Filed September 26, 1917. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 60667. 

Louis Stein, Plaintiff, 
vs. 

Ellsworth T. Simpson, Defendant. 

The plaintiff, Louis Stein sues the defendant, Ellsworth T. Simp¬ 
son, for that heretofore, to wit, on the 10th day of February, A. D. 
1917. the plaintiff was riding a bicycle in an easterly direction on 
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the right-hand or south side of Q Street, Northwest, in the District of 
Columbia, between 7th and 6th Streets; and for that on the day and 
year aforesaid, the said defendant, through his agent, servant or em¬ 
ployee, was driving a team of horses in the same direction on said Q 
Street at the place aforesaid; and for that the plaintiff says that it 
then and there became and was the duty of the said defendant to 
drive the said team or vehicle in a careful and skilful manner so as to 
avoid injury to plaintiff and other persons lawfully in and upon said 
Q Street, but that notwithstanding his duty in the premises, the said 
defendant did not drive said team in a careful and skilful manner, 
but negligently and carelessly drove the said team at an excessive 
rate of speed, and without keeping a proper lookout, and without 
giving due notice or warning of the approach of same, and also neg¬ 
ligently and carelessly drove the said team so that the same was in 
such proximity to the plaintiff who was riding a bicycle in an 

2 easterly direction as to render the position of the plaintiff 
dangerous, by reason of all of which while plaintiff was en¬ 
deavoring to extricate himself from his position of danger, he was 
struck by the horses of defendant’s said team. And the plaintiff says 
that by reason of the premises, he received a number of abrasions 
over his right cheek, eyebrow, right hand, his middle finger was split 
and he received abrasions of one of his thighs which injury to his 
finger is of a permanent nature and incapacitated him from working 
for a long peritxl of time, and plaintiff further received a severe 
shock to his nervous system which is of a permanent nature, and 
further plaintiff was rendered, sick, sore, lame and disordered, all of 
which has caused him to suffer and he will continue to suffer great 
pain and mental anguish. Plaintiff further says that he was in- 
(rapacitated from pursuing his employment and by reason of which 
has lost the emoluments which otherwise would have accrued to hinn 
and that he had to lay out and expend large sums of money for medi¬ 
cines and medical attention in and about an endeavor to be healed 
and cured of his injuries aforesaid. 

Wherefore, plaintiff brings this suit and claims the sum of Ten 
Thousand dollars ($10,000.00) damages, besides costs. 

WILTON J. LAMBERT, 
RUDOLPH H. YEATMAN, 

Attorneys for Plaintiff, 

3 Plea of Defendant. 

Filed October 10, 1917. 

The defendant for plea to the declaration in the above-entitled 
cause, says that he is not guilty in manner and form as alleged 
therein. 

W. GWYNN GARDINER, 

Attorney f(^ D^&i^nt, 
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Joinder of Issue. 

Filed October 15, 1917. 

♦ ♦♦♦♦♦♦ 

The plaintiff joins issue on the plea of the defendant filed in the 
above entitled cause. 

WILTON J. LAMBERT, 

R. H. YEATMAN, 

Attorneys for Plaintiff. 

Memorandum. 

May 18, 1921.—Verdict for plaintiff for $2,500.00. 

Motion for New Trial. 

Filed May 21, 1921. 

♦ * S|C ^ 

Comes now the defendant by his counsel of record in the above 
entitled cause and moves the Court to set aside the verdict of the jury 
rendered in this cause and to grant a new trial in said cause and for 
reasons therefor states: 

4 1st. That the verdict is contraiy to the evidence and to the 

weight of the evidence. 

2nd. That the verdict is contrarv to the law as given to the iury 
by the Court. ‘ 

3rd. That the verdict is excessive. 

4th. That the verdict is so excessive and so out of proportion to 
the testimony that it clearly shows that the jury disregarded entirely 
the testimony in the case and instructions from the Court to them. 

5th. That the jury was prejudiced by reason of the improper re¬ 
marks of counsel for plaintiff made in his argument to the jur}% 
which were duly excepted to by defendant's counsel. 

W. GWYNN GARDINER, 

.1 ttorney for Defendant. 

To Messrs. T. Morris Wampler and Wood, Esqs., Attorneys for plain¬ 
tiff : 

Take notice that 1 shall call the above entitled motion to the at¬ 
tention of Mr. Justice Siddons, holding Circuit Court No. 2 on Fri¬ 
day, next. May 27, 1921, at 10 o’clock A. M., or as soon thereafter as 
counsel can be heard. 

W. GWYNN GARDINER, 

Attorney for Defendant, 
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MemoranduHi of Court. 

Filed August 19, 1921. 

()n Motion for a New Trial. 

'riie Court has given consideration to the contentions made 
r» pro and con upon the defendant’s motion for a new trial, re¬ 
cently argued and submitted. The Court is of opinion that 
(he verdict in this case was very excessive. This is the sole ground 
that the Court considers is of merit in the pending motion. Consid¬ 
ering all of the evidence as to the natm*e and extent of the injury 
suffered by the plaintiff, the claims of justice would have been met 
by a verdict much less in amount than that actually returned. That 
verdict was for Twenty-five Hundred Dollars. The Court feels con¬ 
strained to grant a new trial unless the plaintiff shall, within ten 
days, enter a remittitur of Seventeen Hundred and Fifty Dollars. 
If this is not done within the [)eriod stated, the motion for a new trial 
will stand as granted. 

And it is so ordered this 17th day of August, A. D. 1921. 

F. L. SIDDONS, Jimtice. 

Supreme Court of the District of Columbia. 

Friday, August 19th, 1921. 

Session resumed pursuant to adjournment, Hon. William Hitz, 
Justice presiding. 

t ♦ * ♦ sit ♦ t 

By Judge Siddons. 

It is hereby oidered, upon consideration of the motion for a new 
(rial filed in this cause, that said motion be granted unless the plain¬ 
tiff shall, within ten days hereof file a remittitur of’Seventeen Hun¬ 
dred and Fifty Dollars ($1,750.00) of the verdict of the jury ren¬ 
dered in this cause. 

0 Order for Remittitur. 

Filed August 23, 1921. 

t ♦ * ♦ ♦ ♦ ♦ 

The Clerk of said Court will please enter a remittitur of Seventeen 
hundred and fifty dollars. 

T. M. WAMPLER, 
FOSTER WOOD, 
Attorneys for Plaintiff. 
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• Supreme Court of (lie District of Columbia. 

Thursday, Sei)tember 1, 1921. 

Session resumed pursuant adjournment, Mr. .lustice Moehliiift 
presiding. 


Before Siddons, .1. 

Come now the j)arlies hereto by their rcs[)ective Attorneys of rec¬ 
ord; and, thereupon, the plaintitf having heretofore lile<l a remittitur 
of one thousand seven hundred and lifty dollars ($1,750.00), of the 
verdict rendered in this cause, the motion for a new trial is herebv 
overruled, and judgment for Seven hundred and fifty dollars 
($750.00) of said verdict is hereby oi’dered. 

W herefore it is considere<l that [daintilV icm-ovci* <>f defendani 
herein the sum of Seven hundred and fifty dollars ($750.00) with 
interest thereon from this date, for his damages aforesaid assessed, 
together with the costs of suit, to be taxed by the Clerk, and have exe¬ 
cution therefor. 

From the foregoing judgment the defendant by his Attorney in 
open Court, notes an appeal to the Court of Appeals and the maxi¬ 
mum of an undertaking to ofiei’ate as a Supersedeas is hereby fixed 
in the sum of One thousand dollars ($1,000.90). 


Memoranda. 


September 2, 1921.—Supersedeas Bond approved and filed. 
October 3, 1921.—Bill of Exceptions submitted. 

Supreme Court of the District of Columbia. 

Friday, December 16th, 1921. 

Session resumed pursuant to adjournment, Hon. WAlliam Hitz, 
Justice presiding. 

3|e 5|e sk 

Before Judge Siddons. 

The Court having this day signed the Bill of Exceptions herein 
heretofore submitted, as of the time of the noting thereof at the trial, 
now hereby orders the same of record nunc pro tunc. 

Assignments of Error. 

Filed December 23, 1921. 

3|e * ♦ ♦ * ♦ * 

1. The Court erred in refusing to grant defendant’s prayer No. 3. 

2. The Court erred in refusing to grant defendant’s prayer No. 8. 
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3. The Court committed error in permitting counsel for plaintiff, 
over the objection and exception of counsel for defendant, to tell the 
jury that the plaintiff' had been brow-beaten, humiliated and con¬ 
fused by defendant’s counsel while cross-examining him in said cause. 

W. G. GARDINER, 
Attorney for Defendant. 


Service of the assignments of errors in the above entitled 
cause accepted this 22nd day of December, 1921. 

T. MORRIS WAMPLER, 
Per LYNCH, 

Attorney for Plaintiff. 


Designation of Record. 

Filed December 23, 1921. 

♦ * ♦ ♦ ♦ 

To Morgan H. Beach, Esq., 

Clerk of the above entitled Court: 

You will please include in the record on appeal to the Court of 
Appeals in the District of Columbia in this cause the following: 

1. Declaration. 

2. Plea of defendant to declaration. 

3. Joinder in issue. 

4. Verdict. 

5. Motion for new trial. 

6. Court’s memorandum as to motion and remittitur. 

7. Motion for new trial to be granted unless remittitur of $1,750.00 
is filed. 

8. Filing of remittitur. 

9. Judgment on verdict, after remittitur. 

10. Notice of appeal in open court and order fixing appeal bond. 

11. Memorandum of approving and filing appeal bond. 

12. Bill of exceptions. 

13. Assignments of error. 

14. This designation of record. 

15. Notice of time of submitting bill of exception^ to court for set¬ 
tling and notice of submitting same to court. 

W. G. GARDINER, 

Attorney for Defendant. 

9 To T. Morris Wampler, 

Attorney for plaintiff: 

Take notice that I have this 23 day of December 1921, filed the 
foregoing designation of record with the clerk of this court. 

W. G. GARDINER, 
Attorney for Defendant. 
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Service accepted this 22nd dav of December 1921. 

T. MORRIS WAMPLER, 
Per LYNCH. 


10 Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, StS.* 

1, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 to 
9, both inclusive, to be a true and correct transcript of the record, ac- 
. cording to directions of counsel herein filed, copy of wliich is made 
part of this transcript, in cause No. GObGT at Law, wherein Louis 
Stein is Plaintiff and Ellsworth T. Simpson is Defendant, as the 
same remains upon the files and of record in said Court. 

In testimony whereof, 1 hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
18th day of January, 1922. 

[Seal of the Supreme Court of the District of Columbia.] 



MORGAN H. BEACH, 

Clerk, 


11 Filed Dec. 16, 1921. Morgan H. Beach, Clerk. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 60667. 

Ix)Uis Stein, Plaintiff, 
vs. 

Ellsworth T. Simpson, Defendant. 

Bill of Exceptions. 

This case came on to be heard before Mr. Justice Siddons and a 
jury, plaintiff being represented by T. Morris Wampler, and defend¬ 
ant by W. Gwynn Gardiner, and the following e^ddence being given 
on behalf of the plaintiff: 

Lewis Zelmanoff testified for the plaintiff in substance thus: 
He lives a few doors below Q Street on Seventh Street, and was stand¬ 
ing on his doorstep near the southwest comer of Seventh and Q 
Streets. Saw Stein come down Seventh Street and make a wide turn 
on the south side of Q Street. Saw team of horses,cross Seventh 
Street and over-took Stein. Stein was riding within two feet of curb, 
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and the right hand horse struck the wheel and ‘‘turned it sideways,” 
and kncK'ked Stein down. 


IIakky Lewis testilied for the [)laintitf that he was at the time of 
the accident employed by the defendant and was driving a wagon for 
the defendant, loaded with feed, taking it to the railroad station. 


Plaintiff testifie<l in substance thus: He had been to a barber sho|> 
on the Eiist side of Seventh Street, north of (i Street, where he had 
been shaved. He left the harber shop, went north on Seventh Street, 
crossed the street, and then went south on Seventh Street toward Q 
Street, riding on his bicycle, but going very slow. He came down 
Seventh Street beyond tlie center of Q Street, and then turned east 
on (J. When he crossed Seventh Street the horses were coming very 
fast, and they ran up behind him, knocked him oft* his bicycle, and 
ran over him. He was about twenty feet east of Seventh Street, on 
(I Street, and two feet from the south curh of Q, Street, riding 


1*2 a bicvcle slowly when he saw a horse’s head over his left 

«/ t 

shoulder, and was instantly struck by the right horse of the 
team and knocked under the hoi’se’s feet, the horse stepping on his 
finger; he was dragged four or five feet and was jiulled out from be¬ 
tween the hind legs of the horses and the front of the Avagon. 

Plaintiff* was employed at that time at twenty dollars a week, and 


was out of work and awav fj*om his business for two weeks as a result 


of the injuries received by him in this accident. He was bruised on 
the right hip, he was cut under the chin (and exhibited the scar 
under his chin to the jury) which scar he said resulted from the in¬ 
jury received in the accident; one of his fingers was split open, and 
he had several injuries on his face which resulted in scars. 


Dr. Jack testified that he was called to see Mr. Stein professionally 
in Februarv 1917, and found him at home with an abrasion of the 
hip, one of his fingers was cut or split at the end, and he had several 
abrasions on the face. 


E. T. Kalteback testified that he was standing on the north side 
of Q Street, between Sixth and Seventh Streets. He heard an outcry 
and looking across the street he saw a very large wagon, drawn by two 
heavy horses, going east on Q Street. Just a few feet from the 
horses’ heads, on the south or right side of the right hand horse, 
and between it and the south curb of Q. Street, the plaintiff was riding 
a bicycle, the space between the right hand hoi'se and the south curh 
being two or three feet. The horse’s head was over the plaintiff’s 
shoulder, and plaintiff saw horses and his wheel “kind of wabbled.” 
He was struck by the head or shoulder of the right hand horse, and 
was knocked down and dragged six or eight feet. The plaintiff was 
between the hind legs of the horses and the front wheels of the wagon, 
and at a point about fifteen or twenty feet east of seventh Street on Q. 

Mrs. Mary Hodge was called by the plaintiff* and sworn. And 
thereupon counsel for plaintiff announced that he w'ould not examine 
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(he witness, thereupon counsel for defendant announced that he 
would like to examine the witness and make her his witness. 

And thereupon the plaintiff rested his case in chief. 

And thereupon the defendant offered the following evidence: 

Thereupon she testified in substance thus: 

“I was standing on the north side of Q Street, between Six and 
Seventh Streets Northwest, talking to some friends when I heard 
someone hollo and that attracted my attention and I looked across Q 
Street and saw this big wagon with two big black horses hitched 
to it. This man who was hurl was on a bicycle about six feet 
13 ahead of the horses, but between the horses and the south curb 
of Q Street when the man on the bicycle started to go across 
the street to the north in front of the horses, and his shoulder struck 
the horse’s head nearest the curb and he went under the horses. His 
bicycle continued on in the middle of Q Street and fell in the middle 
of the street. Do not think that the horses hit the bicycle at all; 
when the driver stopped the horses the man was lying under their 
hind feet or between their feet and the wagon and some men pulled 
him out.” 

On cross-examination the witness said: 

That the team of hoi’ses were traveling east, on Q, Street and were 
only a short distance from the scmth curb on Q, Street. Did not know 
how fast the horses were going because she did not see them until 
someone hollowed. But the driver stopped them in a distance of 
three or four feet after the man was knocked oil* the bicycle. Does 
not know how badly the man was hurt, she did not go over to the 
wagon. 

Harry Lew'is testified for the defendant as follows: 

That he was at that time employed by Mr. Simpson and was driv¬ 
ing a wagon weighing three thousand pounds empty. It was loaded 
with feed that he was taking to the depot. The horses were very 
large, weighing about eighteen or nineteen hundred pounds a piece. 
The horses were walking, just “jogging along,” walking on their 
front feet and trotting on their hind feet. It was on the right side 
of Q Street, that is on the south side, and wa*: near the south curb, 
or about four or five feet from the curb. Witness saw plaintiff riding 
on a bicycle before he reached Seventh Street. The plaintiff was 
holding to the tail gate of the wagon before it reached Seventh Street, 
and after crossing Seventh Street the plaintift* undertook to pass the 
team on the left side, and was struck by the left horse and knocked 
to the middle of the street. He was riding on the left hand side of 
the street and was going in the same direction as the wagon. Wit¬ 
ness crossed Seventh Street and then out Q Street east. When wit¬ 
ness crossed Seventh Street this man was just about the middle of 
the wagon and about five or six feet from the wagon. He gave wit¬ 
ness absolutely no warning then that he wanted to turn into Seventh 
Street, and when he next saw him he was undertaking to cross the 
street in front of the wagon pole, on the left or north side. Witness 
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yelled to him, but the wagon struck liim before he could do a thing. 

He ran in front of the pole from the north to the south and 
14 then turned to go back north when he was struck. On cross- 
examination the witness stated that the plaintiff was travel¬ 
ing on the north or left side of his wagon, attempted to go around 
in front of the horses, and ran into the side of the left horse. 

Thereupon, counsel for the defendant requested the court to in¬ 
struct the jury as follows: 


Defendanfs Prayer No. 1. 

The court instructs the jurv that upon consideration of all the evi¬ 
dence in this case, you are directed to return a verdict for the de¬ 
fendant. 

(Denied and exception noted to the defendant.) 

Defendant's Prayer No. 2. 

The court instructs the jury that if you find from the evidence in 
this case that the plaintiff, Louis Stein on the 10th day of February 
1917, was traveling in an easterly direction on Q Street, and that the 
ilefendant’s wagon was being driven in the same direction on Q, Street 
at a lawful rate of speed and the plaintiff* attempted to pass the wagon 
and turned in front of the horses, or ran into the horses, or against 
the horses, while the defendant\^ driver wa.s using reasonable care, 
and that the acts of the plaintiff in so doing was the approximate 
cause of the injury or contributed to the injury in any wise, then 
your verdict in this case must be for the defendant. 

(Granted.) 

Defendant’- Prayer N«k M. 

The court instructs the jury that if you lind from the evidence in 
this case that the plaintifl* in this case, Louis Stein, was traveling on 
Q Street, Northwest, across Seventh Street, going in an easterly direc¬ 
tion, and you further find from the evidence that the plaintiff either 
lost control of his wheel and rode his wheel in front of the horses, 
which caused the collision, or turned his wheel and attempted to cross 
the street to the north in front of the team, and was so close to the 
heads of the horses that the horses struck him, knocking him down 
and causing the collision, and you further find that the driver of the 
wagon was driving the said wagon with such care and caution 
15 as a reasonable, prudent and cautious person would do under 
the circumstances, then your verdict in this case should be for 
the defendant. 

(Denied and exception to defendant.) 
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/)efendant\s Hraifer No. 4. 

The court instructs the jury tluit negligence is defined as the doing 
of tliat thing which an ordinary, i>rudent and cautious person would 
not do under like circuinstances, or the failure to do that thing which 
an ordinary, prudent and cautious person woidd have done under 
like circumstances. 

(Granted.) 

DejendanCii Prayer Xo. 5. 

The court instructs the jury that it is your exclusive ])rovince to 
judge of the credibility of the witnesses in this case and of the -eight 
of their testimony as tending to ])rove any fact relied upon by either 
party in this case. 

(Granted.) 

Defendant's Prayer Xo. 6. 

The court instructs tiie jury that the burden of proof in this case is 
upon the plaintiff to establish by a fair preponderance of the testi¬ 
mony that the defendant in this case was guilty of negligence, and if, 
after considering all the testimony given in the case, you are uncer¬ 
tain as to how the accident happened, your verdict should be for the 
defendant. 

(Granted.) 

Defendant's Prayer Xo. 7. 

You are instructed that if vou find from the evidence that the 
plaintiff’ in this case was guilty of negligence, as negligence is defined 
by the court, and that his negligence contributed in any degree to 
the accident, then your verdict must be for the defendant. 

(Granted.) 

Defendant's Prayer No. 8. 

You are instructed that the driver of the wagon had the right to 
assume that the plaintiff', while riding his bicycle along the street 
would not do so in a careless or negligent manner. 

(Denied and exception to defendant.) 

And thereafter during the argument of the case, counsel for the 
plaintiff stated in his argument to the jury thus: 

^Tndeed I am willing to rest this case on the testimony of the plain¬ 
tiff, for he has told you the truth. He has been brow beaten, 
humiliated and confused by Mr. Gardiner, but nevertheless 
16 he is honest, and he told you just how this accident happened. 
His demeanor shows his honestv.” 

c/ 

This statement was objected to by defendant’s counsel, and excep¬ 
tion noted to the court permitting the same. 
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And thereupon the court charged I he jury in accordance with said 
instructions granted as above. 

And thereafter the jury returned a verdict for twenty-live hundred 
dollai's, and upon motion for a new trial the court directed a re¬ 
mittitur in accordance with the court's memorandum, hut denied Ihe 
motion for a new trial. 

(N>unsel for the defendant now prays the court to sign and seal this 
bill of excej)tions, which is accordingly done, now for then, this lGth 
(lav of Dece^mber, A. D. 1921. 


Bv the Court: 
Sigiunl in duplicate. 


K. L. S11)IX)N8, 

Justice. 


W e agree to the above being a c(»rrect statement of the proceeding. 

T. MORRIS WAMPLER, 

Attorney for Plaintiff. 

W. GWYNN GARDINER, 

Attorney for Defendant. 

17 [Endorsed:] Law. No. 609(37. Louis Stein, Plaintiff, vs. 

Ellsworth T. Simpson. Amended Bill of Exceptions. M. 71 
p. 327. Filed Dec. 16, 1921. Morgan 11. Beach, Clerk. Law 
Offices of W. Gwvnn Gardiner. 


Endorsed on cover: District of Columbia Supreme Court. No. 
3775. Ellsworth T. Simpson, appellant, vs. Louis Stein. Court of 
Appeals, District of Columbia. Filed Jan. 23, 1922. Henry W. 
Hodges, clerk. 
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